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Introductory  Note 


Pay  television  has  been  a  long  time  coming  to  Canada.  In  the  ten  years 
that  preceeded  the  CRTC’s  decision  there  was  a  surfeit  of  debate  about  all 
aspects  of  the  service,  from  the  method  of  distribution  to  the  manner  in  which 
pay  television  could  (or  should)  contribute  to  the  achievement  of  the  objectives 
of  the  Broadcasting  Act.  It  is  not  to  be  expected  that  the  decision  will  put 
an  end  to  the  debate. 

Quite  clearly  however,  the  decision  will  have  major  implications  for  the 
nature  of  broadcast  regulation  as  well  as  for  jurisdictional  divisions.  In 
reading  these  materials  bear  in  mind  the  following  questions: 

-  Is  pay  television  obviously  within  the  jurisdiction  of  the  Federal 
Government?  Or  is  a  subscription  to  a  pay  television  service  only 
a  ’private'  contract  between  the  cable  subscriber  and  the  cable 
company?  Ought  this  to  imply  regulation  by  the  Provincial  Governments? 

-  Is  it  possible  for  the  competitive  pay  television  system  approved 

by  the  Commission  to  achieve  the  objectives  for  a  Canadian  pay  television 
system  as  outlined  in  the  Therrien  Report  (item  1)? 

-  By  imposing  different  requirements  on  the  licencees  than  those  contained 
in  the  successful  applicants’  promises  of  performance  has  the  Commission 
granted  only  what  are,  in  the  words  of  Patrick  Watson,  ’’licences  to  fail?” 

-  On  the  one  hand,  strict  Canadian  content  requirements  have  been  attached 
to  the  licences.  On  the  other,  the  CRTC  has  stated  that  Pay  television 
is  the  last  great  opportunity  for  Canadian  Broadcasting.  What  should 
the  CRTC  do  when  confronted  with  a  licencee  at  a  renewal  hearing  whose 
contribution  to  the  ’last  great  opportunity'  is  only  75%  of  the  Commission’ 
requirements?  50%?  What  can  the  Commission  do  in  light  of  its  threats 

not  to  renew  the  licence? 

-  What  effect  can  the  decision  be  expected  to  have  on  the  Canadian  Content 
or  other  obligations  of  off-air  broadcasters?  . 

-  In  light  of  the  CRTC’s  decision,  how  applicable  is  the  following  remark? 

This  type  of  exciting  innovation  will  not  long  survive 
the  "dead  hand  of  regulation”  with  its  inherent  fear 
of  the  creative  chaos  of  the  marketplace,  instinctive 
defence  of  established  interests  and  propensity  to 
favour  mandated  selection  over  individual  choice. 

No  doubt  a  form  of  Pay-TV  can  be  set  in  place  through 
regulation  but  it  will  fall  far  short  of  Pay-TV’s 
potential . 
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Introductory  Note 


A  fundamental  question  in  the  regulation  of  broadcasting  is  whether 
there  should  be  any  regulation  of  programme  content  as  such.  The  majority 
of  the  articles  presented  here  deal  with  this  question  within  the  statutory 
context  of  the  Broadcasting  Act.  Students  should  consider  whether  these 
issues  would  be  resolved  differently  in  light  of  the  Charter  and  its 

guarantee  of  freedom  of  expression. 

0 

As  we  have  seen,  Canadian  content  regulation  allows  for  extensive 
intervention  at  a  general  if  not  specific  level.  While  section  3(c)  of 
the  Broadcasting  Act  recognizes  that  the  right  to  freedom  of  expression 
is  unquestioned,  recall  the  peremptory  manner  in  which  the  Supreme  Court 
dismissed  CTV’s  argument  that  the  condition  attached  to  their  licence 
violated  this  section. 

It  is  further  provided  that  programming  is  to  be  of  a  high  standard 
and  balanced.  How  much  room,  as  a  matter  of  law  and  as  a  matter  of  policy, 
does  this  give  a  regulator  in  the  area  of  controversial  and  partisan 
broadcasting?  Does  the  CKOY  case  from  the  Supreme  Court  of  Canada  give 
the  CRTC  broad  powers  in  this  regard?  Should  it  have?  Will  the  Commission 
exercise  these  powers?  Should  it? 

Unlike  the  United  States,  we  have  never  developed  a  formal  "fairness" 
doctrine.  However,  some  elements  of  this  doctrine  may  be  found,  for 
example,  in  the  CHNS  decision  of  the  CRTC  and  in  the  Air  of  Death  inquiry. 
Should  it  be  codified?  Should  the  CRTC  have  become  involved  in  the  W5 
controversy? 

Why  do  we  treat  the  electronic  media  differently  from  the  print  media? 
Is  the  justification  one  of  scarce  resources  or  intrusion  into  privacy  of 
homes?  Do  we  require  "fairness"  and  "balance"  from  newspapers  and 
magazines?  In  an  age  of  80  channel  cable  systems,  can  balance  be  brought 
about  by  market  forces? 
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Introductory  Note 


"It  has  often  been  suggested  that  there  are  two 
subjects  that  should  never  be  introduced  into 
polite  conversation  in  mixed  company.  One  is 
politics;  the  other  religion." 

The  treatment  to  be  accorded  religious  broadcasters  has  been  a 
recurring  problem  since  the  inception  of  the  Canadian  Broadcasting  System. 
As  the  excerpt  from  Peers  illustrates,  the  controversy  surrounding  the 
attempts  of  the  Government  to  deal  with  inter-denomenational  strife  on 
the  airways  lead  directly  to  the  appointment  of  the  Aird  Commission  and 
the  development  of  an  "at  arms  length"  system  of  regulation. 

Following  the  enactment  of  the  Canadian  Radio  Broadcasting  Act  in 
1932,  none  of  the  then-existing  Canadian  religious  licences  was  renewed, 
and  no  new  licence  has  since  been  issued.  The  only  exception  has  been 
in  Newfoundland  where  a  number  of  religious  stations  were  grandfathered 
in  at  the  time  that  the  province  joined  Confederation.  Yet  in  the  fifty 
year  interval,  religious  and  commercial  organizations  have  continued  to 
apply  for  licences.  The  application  of  Ralph  Jacobson  (Canadian  Family 
Radio  Ltd),  discussed  in  the  materials  is  only  one  of  the  most  recent. 

Given  this  history  and  contemporary  passions,  it  is  unlikely  that 
the  issue  will  simply  disappear,  regardless  of  what  decision  is  reached 
as  a  result  of  the  recent  CRTC  Public  Hearing  on  Religious  Broadcasting. 

The  materials  have  been  organized  to  first  introduce  the  history  of 
religious  broadcasting  (itmes  1  through  5) .  Then  background  reading  on 
the  CRTC's  Public  Hearing  is  included  (items  9-11).  Finally,  the  question 
of  the  influence  of  the  Charter  of  Rights  on  the  licencing  of  religious 
broadcasts  (Barrett)  and  broadcasting  in  general  (Grafstein)  is  dealt 
with..  In  reading  these  materials  students  should  bear  the  following 
questions  in  mind: 

(i)  Is  religious  broadcasting  a  species  unto  itself,  or  is  it  only 
a  particular  type  of  controversial  broadcasting? 

(ii)  Can  the  new  Charter  of  Rights  be  successfully  invoked  to  compel 
the  CRTC  to  licence  religious  broadcasters? 

(iii)  Should  the  CRTC  choose  to  grant  licences,  how  can  it  reconcile 
the  two  provisions  of  the  Broadcasting  Act  -  section  3(c)  that 
acknowledges  the  right  to  freedom  of  expression,  and  section 
3(d)  that  requires  programming  to  provide  a  reasonable  balanced 
opportunity  for  the  expression  of  differing  views?  At  a  time 
when  'deregulation*  is  the  latest  buzzword,  is  comprehensive 
FM-style  regulation  necessary  to  ensure  a  proper  balance  of 
views?  Or  when  the  possibility  of  cable  systems  of  100  channels 
exists,  has  technology  provided  a  solution  to  the  problem  of 
diversity? 
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(iv)  Should  the  Commission  regulate  the  less  savoury  fund-raising 
techniques  employed  by  some  of  the  religious  broadcasters? 
How?  From  where  would  their  legal  authority  to  do  so  come? 


(v)  How  are  these  issues  likely  to  be  resolved  in  the  decision 
that  results  from  the  Public  Hearing.  Are  these  the  sort  of 
issues  that  should  be  dealt  with  by  the  CRTC  or  are  they  more 
properly  addressed  by  Parliament? 


